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United States Qhutrt n! Appeals 

FOR THE SECOND CIRCUIT 
Docket Nos. 75-1065, 75-1099 

UNITEU STVTK.S OF AMERICA, 

Appellee, 

Fii.vxk Wingate ami Kenneth Li ke Smith, 

Defendant*;-Appellant*. 


BRIEF FOK THE UNITED STATES OF AMERICA 
Preliminary Statement 

Frank Wingate and Kenneth Luke Smith appeal from 
judgments of conviction entered on Febiuary IS, 11175 in 
the United States District Court for the Southern District 
of New York after a four-day trial before the Honorable 
Marvin F. Frankel, United States District .fudge, and a 
jury. 

Indictment 74 Ur. 'oil, tiled on September 10, 11174, 
charged the defendants 1 rank Wingate and Kenneth Luke 
Smith in Fount One with conspiring from dune 11, 11*71 up 
to and including the date of the tiling of the indictment to 
violate the federal narcotics laws in violation of Title 21, 
United States Code, Section 840. Counts Two and Three 
charged Wingate and Smith with attempts to distribute 
approximately one-eighth (1 8) kilogram of heroin on June 
14, 11*74 and July 1, 11*74, respectively in violatii n of Title 
21, United States Code, Sections 812, 841(al(l), 841(b) 
(1) (A), and S40. 





/ 


A suppression ln‘;iriii!> was held on December 127, 11174. 
on (he voluntariness of Smith’s post-arrest statements and 
Smith's motion to siippi.ss these statements was denied. 


Trial began on Decern bt r l27, 11174. tin December •’!<(. 
1!»74. Judge Frankel directed verdicts of aeipiittal as to 
both defendants on Counts Two and Three. On January 2, 
1H77*, the jury found both defendants guilty on Count One. 


On February is, 11(7.1. Judge Frankel sentenced Win¬ 
gate to a term of imprisonment of three years and directed 
that Wingate be conlined in a jail-type institution for a 
period of six months, execution of the remainder of the 
sentence wie suspended and Wingate was placed on proha- 
liou for a period of three years. The District Court also 
imposed a special parole term of three years to begin upon 
riie expiration of the period of confinement. Judge Frankel 
suspended imposition of sentence with respect to Smith and 
placed him on probation for three years. 


Wingate is 
probation. 


free on bail pending appeal and Smith is on 


The Facts 


The Go" cent's Case 

tin June 5th. 11171. Marell Tyre was arrested at the 
Miami International Airport in the possession of cocaine 
.mi later was charged with importing cocaine (Tr. 107, 
110 i ,* T\ re immediately agreed to cooperate with the agents 
of the Drug Enforcement Administration (“DEA") and 
agreed to make a telephone cull to one of his sources of 
supply for Jieroi.. in New York, the defendant Frank Win¬ 
gate. That telephone call, made from the Miami IlChd- 

* "Tr.” refers to pages of the trial transcript; “H. Tr.” to 
pages of the hearing transcript; "App.” and “Br.” to the appendix 
and brief of the specified defendant; “GX" to Government’s ex¬ 
hibits a.nl “GA” to pages of the Government’s appendix. 


t 
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quarters of I>FA. was tape refolded and was played for 
the jury at trial (GX 1; Tr. 147; GA »a-13a) * As the tape 
revealed, it took Wingate and Tyre little time to get down 
1o business and the conversation, from its inception, pro¬ 
ceeded as follow" 


Wingate: Hello. 

Tyre: Hello, Frank? 

Wingate: Yeah. 

Tyre: Marrell. 

Wingate: What's happening? 

Tyre: Not too much, what’s happening with you.' 

Wingate: Well everything is all light. 

Tyre: Listen, err—I ran out on you last time with¬ 

out accomplishing anything because things 
got fucked up. I'm down here in Florida. 

Wingate: Oh. 

Tyre: I'm down here in Florida now and a lriend 

of mine down here got some money he wants 
to spend. 

Wingate: Yeah. 

Tyre: Oh—can you do an eighth? 

Wingate: Probably so. 

Tvre: In the next day or so? 

Wingate: When you—when you going to get here? 

Tvre: Oh—anytime you can do it. I in mean lies 

here with the money and everything right now. 

Wingate: What kind of money he got? 

Tvre: Oh—we’re thinking about an eip’ith to start 

with—and maybe a week later about twice 
that. 


* Counsel for both defendants agreed that the transcripts 
of the tapes were accurate (Tr. 117-48). At trial, the defendant 
Wingate testified in his own behalf. He testified that he had 
spoken to T vre on the occasion indicated by the tapes and 
agreed that the transcripts presented at trial were accurate and 
accurately identified his voice, Tyre’s voice and Police Officer 
Heyward’s voice (Tr. 230-31). 
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Wingate: Oh. 

Tyre: Can you handle that? 

Wingate: Yea, 1 can do it. 

Tyre: You can do that? 

Wingate: Yea when you going to get here? (GX 1) 

The eonvcrsation continued later as follows: 

Wingate: The same way as before or the, all the way? 
Tyre: All the way. 

Wingate: All right. 

Tyre: 1 mean for sure, you know, look go ahead and 

talk you know and get everything set up and 
err, just err. I'll call you back and err, oh yea 
about how much would an eighth . . . 
Wingate: I'll have to cheek it out baby. 

Tyre: Can you give me an estimate? 

Wingate: Oh. 

Tyre: Can you give me sort of a price? 

Wingate: Oh. 

Tyre: Close? 

Wingate: Oh, you talking about, well listen now what 
I'm saying .... 

Tyre: Okay, like oh. 1 tell you what, you 

Wingate: That's running up there now. 

Tyre: Yea, I know. 

Wingate: You know that, right? 

Tyre: Yea, but it's what kind of quality are we 

gonna get? 

Wingate: lley, maybe a live or six. 

Tyre: Yea? 

Wingate: Yea. 


* Police Oflicer Heyward, who had worked as a narcotics 
undercover agent on forty-five to fi'ty occasions, testified as an 
expert in narcotics jargon. He testified that “a five or six” re¬ 
ferred to the number of times that narcotics could be diluted or 
“cut” and would refer only to heroin. Cocaine would not ordin¬ 
arily be diluted so many times (Tr. 39-40). 
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Tyre - That's about the best. What if we got more 
the next time, can you get better quality? 

Wingate: 1 don’t know, baby. 

Tyre: Well, would you cheek on that for me? 

Wingate: You know how the situation is. 

Tyre: Yea, 1 do. 1 know how the situation is and 

everything, but why, but I know you know a 
bunch of people, too. So just check. Just 
check with everybody you know and see who’s 
got the best shit. 

Wingate: Yea. well l do the best I can for you. 

Wingate: Huf err, that estimate thing I ni talking about, 
err, that was running man back here was last 
year, yea, you know, it was running up there 
in the ti’s, you know, ti or 7, you know? 

Tyre: Goddam Frank! 

Wingate: lley, well listen. I'm, hey, look here. I'm, I'm 
just saying. 

Tyre: Yea I know. I know. I'm just saying, wow! 

Wingate: I'm telling you, man. 

Tyre: Yea we’ll see what we can do. 

Wingate: You know. 

Tyre: You know, we’ll get it together and I’ll give 

you a call back. 

Wingate: You don't give me any idea what kind of 
money there is, you know, there is. 

Tyre: Well, we can get, you know like the people got 

plenty of bank, there be no problem at all 
with the money. I mean that’s . . . 

Wingate. Yea. , 

Tyre: They got lots. 

Wingate: Yea. 

Tyre: Kit, that ain't going to be the problem, the 

problem, you know, as long as we can pull the 
thing otf smooth and we can get good quality 
shit. You know? 
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Wingate: They'll hut it? 

Tyre: And buy a lot. 

Wingate: All right. (GX 1) 

Tyre then llew to New York (Tr. 1251. On June 13, 
1!)74, Tyre made additional plume calls to Wingate from 
the Holiday Inn located on 57th Street near the New York 
Headquarters of DMA t Tr. 125-28). These calls also were 
tape-recorded and played for the jury (GX 2: Tr. 147; GA 
1 la-44ai. Tliey related to the quality and the price of the 
Heroin that Tyre was to purchase from Wingate (GA 14a- 
44a :). Later in the day, Robert J. Heyward, a 

Police Ofticer with the New York City Police Department 
assigned to DEA t Tr. 25-26), was introduced over the 
phone by Tyre to Wingate. Heyward complained about the 
$6,200 selling price for the heroin (Tr. 30), and arrange¬ 
ments were made thereafter for a meeting the following day 
(Tr. 31). 

The next day Heyward and Wingate went to the Cro- 
Iona liar at I 175 lloston Road in the P*ronx and met with 
Wingate (Tr. 51 i. After a discussion during which Win¬ 
gate insisted that the entire $6,200 purchase price be paid 
to him in advance before delivery of the heroin, Heyward 
agreed to give Wingate S3,100, representing half the pur¬ 
chase price in advance, which he did (Tr. 33-36). Wingate 
took the money and left the bar at approximately 6:30 P.M. 
He returned a little over an hour later and walked into the 
men's room. There he returned the $3,100 to Heyward. 
Wingate explained tluit when he left the bar he had seen 
someone following him and refused to sell the narcotics 
under these circumstances (Tr. 36-37). Wingate agreed to 
call Tyre to make arrangements for another method of de¬ 
livery (Tr. 37-38).* 

Heyward was wearing a concealed transmitting device and 
some of his conversations with Wingate were overheard by Detec¬ 
tive George Taylor who was listening to the monitoring device 
for the transmitter in a nearby car (Tr. 182-190). 
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Wingate, however, did not call Tyre, and Tyre returned 
to Florida (Tr. 77). Shortly thereafter, Tyre went to 
Virginia where he had another telephone conversation with 
Wingate (Tr. 77). Wingate told Tyre that if lie was “in¬ 
terested in doing that deal, he could do it anytime” and that 
Tyre should come to New York immediately, if possible (Tr. 
77-78). Tyre contacted UFA and (lew to LaOnardia Airport 
on July 1, 1974 (Tr. 78, 134). At the airport Tyre called 
Wingate at the (Totona Bar at about 10:00 P.M. He in¬ 
formed Wingate that Jie was in Philadelphia, that his flight 
had been held over, and that lie needed to purchase the nar¬ 
cotics quickly, preferably near the airport, so that he could 
return home that night (Tr. 70 I. Tyre called Wingate back 
later that evening, and Wingate agreed to come to the 
airport to talk to Tyre about the sale of the heroin. Win¬ 
gate told Tyre that he was going to bring ‘‘his man” with 
him (Tr. 80). 

At approximately 11:10 A.M. on July 2, 1074, DEA agents 
saw Wingate get out of a car and meet with Tyre in front 
of the American Airlines Terminal on the downstairs level 
of the terminal building (Tr. 36). Wingate told Tyre he 
“wasn’t sure what was going on but that the whole thing 
created too big a problem.” Wingate then noticed two of 
the DEA agents who were conducting surveillance sitting 
in a car nearby and pointed them out to Tyre. Wingate 
refused to do “the deal” unless Tyre went alone with him 
to the Crotona Bar and gave Wingate half the purchase 
price in advance (Tr. 81-82). 

Kenneth Luke Smith then drove up in the car in which 
Wingate had been riding, and Wingate instructed him to 
drive by the car that Wingate had referred to containing the 
two agents. Wingate told Smith to determine why the two 
men were sitting down low in the car to see if Smith could 
tell what tliev were doing (Tr. 82). Smith told Wingate to 
“hurry up” (Tr. 82). Wingate then got into the car, and 
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Smith drove him to the north end of the airlines terminal, 
where Wingate got out of the ear ITr. 1!K{). Wingate 
walked part way tip the airlines terminal staircase, crouched 
down, stud looked hack to observe the locution that he had 
just come from (Tr. 1!K>I. Smith continued driving in a 
circular pattern around the airport and picked up Wingate 
lTr. UtTi. At this point Wingate and Smith were arrested 
by I)EA agents i Tr. 15(4). 

Special Agent lvornilotf of DEA arrested Smith, placed 
him in his car and drove him to Regional Headquarters (Tr. 
l!lo |. In the car, lvornilotf advised Smith of his constitu¬ 
tional lights and Smith answered that he understood.* At 
that time. Smith stated, “That he had just met an individual 
at the Crotona I»ar prior to that and that the individual 
asked him to assist him by giving him a ride to LaGttardia 
Airport, which he did" t Tr. 1!M>). 

At DEA headquarters lvornilotf again read Smith his 
constitutional rights, and Smith again indicated that he 
understood (Tr. 11*7-1 !>S>. A discussion followed in which 
Smith admitted his involvement in the intended delivery 
of an eighth kilogram of heroin. 

At trial, lvornilotf testified about his conversation with 
Smith as follows: 

Q. What conversation did you have with him at that 
time? 

A. 1 then advised Mr. Smith what was going to happen 
for the balance of the evening, that we would take 
him to the Federal House of Detention and the next 
morning he would be arraigned before a magistrate. 

At that time Mr. Smith inquired as to what was 
going to happen to his vehicle, the vehicle we took 
from him at the airport. 

* No claim is made on appeal that the advice of rights, which 
was administered at least three times, was in any way inadequate. 
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I told Mr. Smith that I was going to see if it was 
subject to seizure, I was going to check with my su¬ 
pervisor to see if it could he seized. 

At that time Mr. Smith became anxious and stated 
the vehicle was owned by his girl friend and that he 
had hurt the woman so many times before and he 
couldn’t hurt her lids one more time. 

At that time he said that he had met an in¬ 
dividual earlier that evening at the Crotona liar 
and that tins individual had asked him to obtain 
some heroin for him for a customer who he intended 
to later meet at LaOuardia Airport. 

Mr. Smith told this individual that he could ob¬ 
tain the heroin from a Mr. Tlumpsie who lives on 
221ird Street in Manhattan but that he would need 
the money for the drugs that same evening or be¬ 
fore they could obtain the drugs. 

So they both got into Mr. Smith’s vehicle and 
went to LaOuardia Airport to meet the individual 
and obtain the money. 

This didn't happen, of course, the individual did 
not have the money and thereby he couldn't obtain 
the drugs. (Tr. 198-99) 

The following day, Smith was interviewed by Assistant 
United States Attorney Daniel 11. Murphy. II, in the pres¬ 
ence of DMA Agents Magnuson and Sullivan. After being 
advised of his constitutional rights, Smith talked with As¬ 
sistant United States Attorney Murphy about the facts of 
the offense. This conversation was reduced to writing by 
Murphy and was signed by Smith: 

“Defendant’s statement: 

<y O.K. you're charged with Frank Wingate of conspir¬ 
ing to sell heroin. Do you understand that charge. 

A. Yes. 





in 

Q. You told the agent you wore going to get the heroin 
from Humpy, is that right? 

A. That’s right. 

Q. How much heroin was it? 

A. Well he didn't know exactly what it was but he 
must have thought maybe it was an eighth, 
ty Was Humpy waiting for you last night? 

A. No. 

Q. How were you going to get in touch with him. 

A. Well I’d ive seen him, gone around to his house. 

Q. Where's Humpy’s house? 

A. 223rd Street? 

<y What's Humpy look like? 

A. Short, stocky, wear glasses. About 42, 42 
Q. Does lie have bumps on his face. 

A. Yeah, shaving bumps. 

(2- What color is he. 

A. Hlack. 

<y Where does he live on 223rd Street 
A. 2nd lloor, 1003. 

(2- How much were you going to get for this. 

A. I couldn't tell you. I'd probably've took some of it, 
took some of the money, if there was some money. 

<2- What teas Frank Wingate supposed to do. 

A. He might of. 

(2. Hr set it up, right, he set you up? 

A. Right. 

t2- I show you this statement, read it, if you have any 
corrections, make them, if it's true and correct sign 
it. 

A. s Kenneth Smith.*’ (GX 3; Wingate's App. D). 


A xerox copy of this statement was received in evidence 
at trial (GX 3) with the italicized portions referring to 
Wingate masked over. 
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The Defense Case 

Wingate testified in his own behalf. Wingate admitted 
that the tape recorded conversations had occurred, admitted 
that he had met with Police Officer Heyward on dune 14, 
1!»74 (Tr. ‘J.'50-.'U ) and had negotiated with him for the sale 
of narcotics (Tr. 2:>1 I. He testified that he had approached 
a person by the name of “Hay" for the purpose of obtaining 
the heroin (Tr. 2dU-2:W). He admitted that on the evening 
of July 1, 1!*74, he had met Smith at the t'rotona Kar and 
had asked Smith to drive him to LaGuardiu Airport, which 
Smith did l Tr. 241-243). He testitied, however, that Smith 
had no part in any agreement to sell or possess narcotics 
(Tr. 244 i and that Smith didn't know why Wingate was 
going to the airport. 

On cross-examination, Wingate testitied as follows: 

(2- Now, Mr. Wingate, as 1 understand it, you said you 
went to a person by the name of Hay to obtain nar¬ 
cotics, is that correct? 

A. Yes. 

Q. You told him that you wanted to buy narcotics, is 
that correct? 

A. Yes. 

Q. And lie agreed that he could supply the narcotics, 
is that correct? 

A. Yes. 

Q. And you agreed that you would buy them? 

A. Yes, I did. 

(2. Ultimately, you received $>‘1,100 for the purpose of 
purchasing these narcotics, correct? 

A. 1 did.* 


* Overt Act 4 of the indictment charged: 

“On or about June 14, 1974, the defendant Wingate ac¬ 
cepted $3,100 from an undercover officer of the Drug En¬ 
forcement Administration as advance payment for a sale 
of narcotics.” 
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And the reason dial you didn't go through with that 
transaction was liccansc you noticed that there were 
police officers nearby and yon were afraid that you 
might he apprehended? v 

A. Yes. 1 would say so, yes (Tr. 230-51). 

On cross-examination by Smith's lawyer, Wingate stated 
that alter Smith and he were arrested, Smith had asked 
Special Agent Sullivan for medical attention (Tr. 283) and 
had exhibited signs of heroin withdrawal i Tr. 281-285). He 
further stated that at the Federal Detention Headquarters 
at West Street, Smith had asked for medication but had re¬ 
ceived none (Tr. 285) and that Smith had been bent over 
and “constantly moving around” while he was interviewed 
by Assistant 1’nited States Attorney Murphy (Tr. 28(5). 

Wingate also sought to call Smith to the witness stand 
i Tr. 208). Alter Smith's attorney stated that Smith would 
invoke the Fifth Amendment, Wingate offered in evidence 
the transcript of Smith's testimony at the suppression hear¬ 
ing t Tr. 301-02). Wingate's offer was refused by Judge 
Frankel t Tr. 303-04). 

The Government's Rebuttal Case 

In rebuttal. Special Agent Sullivan of DKA testified that 
Smith had not asked for medical attention after his arrest 
on -Iul\ 2, 1071, and, that, with respect to drugs, Smith had 
stated only that he used cocaine and made no mention of 
using heroin (Tr. 305-08). 




ARGUMENT 


POINT I 

Smith's Claim That The Evidence Was Insufficient 
Is Frivolous. 

Smith claims that the evidence was insufficient to con¬ 
vict him. This claim is frivolous. 

Under 21 U.S.C. $ .S46 the crime of conspiracy is estab¬ 
lished with proof of an agreement among two or more 
persons to commit an offense under subchapter I of the 
Comprehensive Drug Abuse Prevention and Control Act, 
21 U.S.C. § SOI et set]., and proof that the defendant knew 
of the existence of the conspiracy and intended to participate 
in the unlawful enterprise. No overt act need be proved. 
Irizarry V. United States, 50S F.2d 960, 966 (2d Cir. 1974). 

Here, after lengthy negotiations concerning the sale of 
an eighth kilogram of heroin, Wingate agreed to meet Tyre 
at La Guardia Airport to discuss the sale and stated that 
he would bring his “man” with him. Smith then drove 
Wingate from the Crotoua Bur to La Guardia Airport 
and assisted him in “casing ’ the area. Smith’s role is 
overwhelmingly corroborated by the statement he signed 
in which he said that he was going to obtain the eighth 
of a kilogram of heroin and share in.'the proceeds of the 
narcotics transaction (GX 3). The evidence, viewed in 
the light most favorable to the Government, was more than 
sufficient to sustain the verdict. United States v. Tram anti, 
Dkt. No. 74-1550 (2d Cir. March 7, 1975), Slip op. 2107, 
2144-4S; United States V. Mullah, 503 F.2d 971, 975-976 
(2d Cir. 1974), cert, denied, — U.S. —, 43 U.S.L.W. 3T)11 
(March 25, 1975); United States v. D’Amato, 493 y. 2d 
359, 302-65 (2d Cir.), cert, denied, — U.S. —, 43 U.S.L.W. 
3208 (October 15, 1974) ; United States v. Manfredi, 488 
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F.2d 588, 596-597 (2d Cir. 1973), vert, denial , 417 l\S. 
936 (1974); United Staten v. Marrapese, 4S6 F.2d 918 
(2d Cir. 1973), cert, denied. 415 C.S. 994 (1974); United 
States v. Barrera. 486 F.2d 333, 337 (2d Cir. 1973), cert, 
denied, 416 l\S. 940 (1974); United States v. Wisniewski, 
478 F.2d 274, 279-80 (2d Cir. 1973); United States v. 
Ruiz, 477 F.2d 918 (2d Cir.), cert, denied, 414 C.S. 1004 
(1973); United States v. \ as<juez, 429 F.2d 615 (2d Cir. 
1970). 

POINT II 

Smith's Statements Were Properly Admitted In 
Evidence. 

Smith claims that his post-arrest statements should 
have been excluded because they were obtained after an 
arrest that was not based on probable cause and because 
they were induced by false representations by the arresting 
agents. These claims are also frivolous. 

Smith’s claim that his arrest was not based on probable 
cause was made for the lirst time on tin morning of the 
suppression hearing. Judge Frankel properly denied the 
motion as untimely (II. Tr. 12-14). Prior to the sup¬ 
pression hearing. Smith's attorney as directed by Judge 
Frankel (see Smith’s App. 50) submitted an affidavit from 
Smith sworn to November 19, 1975 in support of a motion 
to suppress the statement taken from Smith after his arre.-t 
i(.jA la-2a). This affidavit alleged that the statement was 
involuntary for various reasons, none of which are pressed 
on appeal and requested a hearing on the “voluntariness" 
of Smith's statements (GA la-2a). The affidavit did not 
allege that the arrest was invalid because it was not sup 
ported by probable cause. _ After the defense received the 
3500 material in this cuse, Smith's attorney moved for the 
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first time to suppress the statement on the ground that it 
had been taken after an arrest no based on probable cause.* 

This Court has unequivocally held that motions to sup¬ 
press made for the first time, on the eve of or during a 
trial are properly denied without hearing. United States 
v. Mama. 507 F.2d SOL’ (I’d Cir. 11)74), cert, denied, — U.S. 
—, 45 U.S.L.W. 31’56 (October I'D. 1974); United States v. 
Sisea, 503 F.lM 1337, 1347-49 (2d Cir.), cert, denied, — U.S. 
—, 43 U.S.L.W. 3281 (November 11, 1974). 

In any event, it is abundantly clear from the record 
that the agents had more than sufficient probable cause 
to arrest Smith. At 1:30 A.M. on July 2, 1974, the in¬ 
formant, Tyre, telephoned Wingate in the presence of two 
DEA agents, told him that he was in New York and said 
that he wanted Wingate ** to bring the heroin to the 
airport. Wingate told Tyre that he and his “man” would 
meet Wingate in front of the American Airlines office at 
La Guardia Airport to make arrangements for the sale 
of an eighth of a kilogram of heroin (Smith’s App. 53, 
59). 

At approximately 2:15 A.M. surveilling agents observed 
Wingate meet with Tyre at the American Airlines office 
at the main arrival and departure building at La Guardia 
airport. A short time later one of the agents observed 
Smith walk from a nearby parking area and meet with 


* The following exchange occurred between the Court and 
counsel for Smith: 

The Court: Mrs. Barlow (counsel for Smith), is Mr. 
Fortuin correct that this motion is based on the 3500 
material given to you? 

Mrs. Barlow: Yes, it is . . . (H. Tr. 12). 

** From the tape-recordings of Wingate’s voice and from Police 
Officer Heyward, the agents had highly reliable information that 
Wingate was trafficking in heroin and was attempting to locate a 
source for heroin. 
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Wingate and Tyre. About ten minutes later Tyre and 
Wingate returned to the parking lot where the agents lost 
sight of them. At approximately 2:45 A.M. Smith was 
observed driving a 1973 white Pontiac near the area of 
the American Airlines oftice. At this time Wingate was 
observed leaving Tyre and entering Smith's car which 
proceeded to the far north end of the main terminal 
building, where Wingate got out and began to “ease” the 
area. Smith, under the surveillance of the agents, then 
drove around the airport and returned to the main ter¬ 
minal building, where Wingate reentered the car. (Smith’s 
App. 53-54, 59-60.) 

Agent Sullivan, who had met with the informant, then 
advised the other agents that Wingate suspected the pres¬ 
ence of police. At approximately 3:00 A.M. Wingate and 
Smith were placed under arrest by Agents Magnuson and 
Korniloff. (Smith’s App. .>3-54.) 

These facts unquestionably warranted the agents in 
concluding that Smith, whom Wingate previously had 
identified as lb, “man”, was no mere innocent bystander, 
but was critically involved in the conspiratorial venture 
either as the source of the heroin to be sold or as the 
bodyguard so frequently used in narcotics transactions of 
this kind. United States v. Del Toro , 464 F.2d 520, 521 
(2d Cir. 1972): United States \. Santana, 485 F.2d 365, 
30S (2d Cir.), ecrt. denied, 414 U.S. 855 (1973). 

Under all these circumstances there was more than 
sufficient probable cause for Smith's arrest for conspiracy 
t„ violate the federal narcotics laws. See e.g.. United 
States V. Tramunti, Dkt. No. 74-1550 (2d Cir., March 7. 
19751, slip op. 2107. 2124-34; United States v. Manning, 
44S F.2d 992 (2d Cir.) (cn bane), cert, denied, 404 U.S. 
995 (1971). 
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The claim that Smith was induced to make the state¬ 
ment upon the basis of false representations made by the 
I)EA agents is likewise without merit. In the affidavit 
submitted in support of the motion to suppress the state¬ 
ment, Smith never made any such claim (GA la-2a). Nor 
did he make any such claim during his testimony at the 
suppression hearing (H. Tr. 50-81). If Smith actually had 
been induced to make the statement on the basis of these 
representations, certainly he would be aware of the relevant 
facts and allege them in his motion to suppress and testify 
to them at the suppression hearing. 

Moreover, the agents made no false statement to Smith. 
The agent merely told Smith, “I was intending to speak 
to my superv^or and see if there was any way we could 
seize the vehicle", which Smith was driving at the time 
of the arrest and which was to be used to transport the 
heroin (II. Tr. 41421. Smith argues, however, that since 
“no drugs had been transported in the vehicle” this state¬ 
ment “was not made in good faith" and then concludes that 
the statement “was conveyed as a threat to compel coopera¬ 
tion from appellant Smith” (Hr. at 26). This argument is 
based on a mistaken view of the seizure law * and pure 
conjecture. 

Furthermore, the agent made no threat that the car 
would be seized unless Smith made a statement (Tr. 202), 
and, even if he had, that alone would not have rendered 
Smith's statement involuntary. United States v. Pomarcs, 
400 p.o«l 1220, 1221-22 (2d Cir.), cert, denied, — U.S. —, 
43 r.S.LAV. 3306 (November 25, 1074); United State* v. 
I'errara, 377 F.2d 16, 17 (2d Cir.), cert, denied, 389 U.S. 

* The car could have been seized even though no narcotics 
were transported. United States V. One 1957 Lincoln Premier, 265 
F.2d 734. 736 (7th Cir.t, cert, denied, 361 U.S. 828 (1959). The 
relevant seizure statute. 21 U.S.C. 8 881(a) (4), provides that 
“All conveyances, including . . . vehicles . . . which are used, or 
are intended for use, to transport, or in any manner to facilitate 
the transportation, sale, receipt, possession or concealment’’ of 
controlled substances are subject to seizure (emphasis added). 
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•ION (1967); c/. United States v. Mi lei/, I)kt. No. 2207 (2< 1 
C’ir., March 19, 1975) slip op. 2363 at 2385-86; United States 
v. Far nolo, 506 F.2d 490, 493-94 (2d Cir. 1974). 

Smith’s claim that his condition was weakened because 
he was “sick from heroin withdrawals” (Hr. at 18) was 
rejected by Judge Frankel,* who went on to find, “There 
is nothing to persuade me that he was so pressured by the 
alleged addiction that he may not be thought to have been 
intelligent enough to make the waiver” of rights (II. Tr. 
105).** 


POINT III 

Wingate Was In No Way Prejudiced By the Ad¬ 
mission Into Evidence of Smith's Statements. 

Wingate claims that lie is entitled to a new trial be¬ 
cause his rights under Bruton V. I nited States, 39! L.S. 
123 (1968) were violated by the receipt in evidence of 
oral and written statements made by the co-defendant 
Smith. This claun is without merit. “Bruton extends 
only to situations where (1) ‘testimony concerning the 
complaining co-defendant is clearly inculpatory . . . and 
(2 1 the testimony is vitally important to the Government’s 
case.’” United States V. Catalano, 491 F.2d 268. 273 
(2d <’ir.), eert. denied, — U.S. —, 43 U.8.L.W. 3208 (Octo- 


* In support of his motion for a suppression hearing. Smith 
submitted an affidavit, drawn by and sworn to before his lawyer. 
The affidavit stated merely that at the time he gave the statements 
“I was a cocaine user” and never said Smith used heroin CGA la- 
2a i. Judge Frankel found that the fact that Smith made no 
claim in that affidavit that he was withdrawing from heroin was 
“as devastating an answer to your motion [to suppress] as can 
be” (H. Tr. 104). 

** That the defendant was withdrawing from narcotics at the 
time of his statement does not, in and of itself, make the state¬ 
ment involuntary. United States V. Harden, 480 1.2d 649 (8th 
Cir. 1973); United States V. Cox, 487 F.2d 634 (5th Cir. 1973). 
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iter 15, 1974) quoting United States v. Cassino, 467 F.2d 
610, 823 (2d Cir. 1972), cert, denied, 410 U.S. 928 (1973) ; 
United States v. Trudo, 449 F.2d 649, 651-53 (2d Cir. 1971), 
cert, denied, 405 U.S. 926 (1972). As Judge Frankel ruled 
below,* neither condition is met here. 

The statements were not “clearly inculpatory” of Win¬ 
gate. Judge Frankel repeatedly instructed the jury to 
consider the statements only against Smith.** Smith’s 
written statement was redacted to eliminate any reference 
to Wingate. The witness who testified aHut the oral 
statement, which was received without objection, referred 
to Wingate simply as “another individual.” 

•Judge Frankel ruled as follows: 

“The rule, as I get it from the cases you cited, is that 
the statement must contain evidence clearly inculpatory 
against your client and vital to the Government’s case 
against your client. 

“Now, I just don’t know Ihowl you can read this 
statement in whatever context you are talking about with 
the excisions the Government has made to meet either of 
those tests . . .” (Tr. 121-22). 

** At the time that Smith’s signed statement (GX. 3), was ad¬ 
mitted in evidence, the Court instructed the jury as follows: 

“I take it the Government is at this point going to elicit 
testimony about a statement said to have been made by 
the defendant Mr. Smith after his arrest. 

“I am going to allow the evidence to come in but I instruct 
you, ladies and gentlemen, that since it was made by Mr. 
Smith, it must be considered exclusively as against him. 

“It has no bearing one way or another on Mr. Wingate and 
you must keep that in mind as you consider it” (Tr. 140). 

In the charge to the jury, the Court stated: 

“You have heard of statements said to have been made by 
Mr. Smith following the arrest of both defendants in the 
early morning of July 2nd. Any statements that you find 
were made by Mr. Smith after the arrest may be con¬ 
sidered only as against Mr. Smith. They have no bearing 
or significance with respect to Mr. Wingate” (Tr. 395). 
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Wingate argues, however, that the other independent 
evidence that Wingate accompanied Smith to La Guardia 
taken with Smith's oral admissions that he drove to La 
Guardia Airport to meet someone to obtain money for the 
heroin he was to deliver was “unmistakeablv incriminating” 
of Wingate. (Br. 18-20). A similar argument was 
rejected by this Court in United States v. Trudo, 449 
F.2d 649, 651-653 (2d Cir. 1971), cert, denied, 405 U.S. 
926 (1972) which .Judge Frankel relied on below (II. Tr. 
19-21). There, Trudo and his brother made oral admis¬ 
sions concerning their participation in a bank robbery, 
which admissions were bit rod need at the trial. Other 
evidence established that Trudo and two others had been 
seen driving near the bank a couple of hours before and 
immediately before the time of the robbery and that the 
robbery had been committed bv three people. Immedi¬ 
ately after the robbery, the appellant Tatro and both 
Trudos were seen entering the Roostertail Bar near the 
robbed bank. On appeal, Tatro made a claim almost 
identical to that made by Wingate here: 

Appellants claim however that the evidentiary con¬ 
text in which the admissions were introduced, were 
clearly inculpatory. George Tatro was placed in 
the Roostertail immediately after the robbery with 
the two men who had made the admissions; more¬ 
over, there was clear proof that three men had 
robbed the bank. (449 F.2d at 652). 

This Court rejected that argument, stating: 

The inference that if one defendant was guilty the 
co-defendants must also have been, is based not on 
the redacted confession but on the other independ¬ 
ent evidence placing three men in the car “casing” 
the bank; the presence of three men in the bank; 
the presence of the appellants in the Roostertai 1 
after the robbery; the evidence of consciousness of 
guilt and newly acquired wealth—all of which evi- 
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dence was subject to full attack and challenge. In 
light of the careful instructions of the trial court, 
both at the time of (he admission of the confession 
and in the final charge to the jury, that the admis¬ 
sions were to be considered only against the person 
making them and not against the co-defendants, and 
the substantial circumstantial evidence adduced, we 
see no reason to extend the Bruton principle. (449 
F.2d at 653). 

More importantly, the evidence of Smith’s admissions 
was not “vitally important” to the Government’s case 
against Wingate.* The proof against Wingate was over¬ 
whelming based on his own confession on the witness stand 
to the crime charged in the indictment, the tape recordings 
of his voice;* (he accuracy of which he fully admitted 
during his testimony; the testimony of Police Officer Hey¬ 
ward and the surveillance agents: and the testimony of 
Tyre. 

In any event, the limiting instructions given by Judge 
Frankel were, under the circumstances, adequate to pro¬ 
tect Wingate's constitutional rights. United Stutes V. 
Sperling, 506 F.2d 1323, 1339 n. 22 (2d Cir. 1974), 
cert, denied. — U.S. —, 43 U.S.L.W. 3474 ' March 3, 
1975); United States e.r rel. Nelson V. Follettc, 430 F.2d 
1055, 1059 (2d Cir. 1970), cert, denied, 401 U.S. 917 
(1971); United States v. Cusumuno, 429 F.2d 378, 381 
(2d Cir.), cert, denied, 400 U.S. 830 (1970) ; United States 
e.v rel. Duff v. Zeller, 452 F.2d 1009, 1010 (2d Cir. 1971), 
cert, denied, 106 U.S. 932 (1972); See Bruton v. United 
Stutes, supra, 391 U.S. at 135. 


* Judge Frankel expressly found that the challenged evidence 
was not vital to the Government’s case against Wingate: “How 
you can say [the Statement is] vital against your client really 
beats me, now that I have thought about it” (H. Tr. 21). 
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Wingate claims that the prosecutor acted “unconscion¬ 
ably,” “mislead counsel to believe that the Government 
would introduce only the written statements of Smith,” 
and “violated his duty to inform the Court and counsel, 
prior to trial, of his anticipated use of co-defendant’s 
statement. United Stated v. (itover, 506 F.2d 201 (2d 
Cir. 1074)” (Wingate Hr. at 20-21). This accusation is 
completely false and appears to be based on a profound 
misunderstanding by Wingate's appellate counsel of the 
record in this case. 


Hefore the trial began the prosecution notified defense 
counsel of its intention to otter both Smith's oral .state¬ 
ments. In its bill of particulars, filed on December 23, 1074, 
the Government indicated that after his arrest Smith “gave 
oral statements in substance and effect the same as those 
given to Assistant L’nited States Attorney Daniel Murphy 
prior to his [Smith's] arraignment the following day” (GA 
3a). On December 24, 1074, the Assistant United States 
Attorney in charge of the case wrote a letter to Judge Fran- 
kel with copies to counsel for both defendants (GA 7a-8a). 
That letter was hand-delivered and counsel for Wingate 
admitted receiving it prior to the trial (Tr. 106). It reads 
as follows: 

At trial of the above-captioned case, the Govern¬ 
ment intends to introduce against the defendant 
Smith certain written and/or oral statements made 
by him after his arrest. The Court of Appeals has 
held that any potential problems that might arise 
under lirnton v. t nitetl States, 301 F.S. 123 (1058), 
should be resolved prior to trial, United Staten v. 
(Hover, Dkt. No. 74-1730, Slip Op. 33 at 45 (2d Cir., 
October l, 1074). I am, therefore, enclosing a copy 
of the written statement of Smith which the Govern¬ 
ment intends to offer. I have circled in red the 
portion which inculpates the co-defendant Frank Win- 
gale and which I propose to delete for Bruton pur- 


poses in submitting the statement to the jury. Of 
course, any witnesses to oral statements made by 
Mr. Smith will be instructed to avoid mention of 
anything which inculpates Mr, Wingate. 

1 believe that this procedure avoids any possible 
problem under Bruton. (GA 7a-8a). 

Thereafter, tin* Assistant United States Attorney stated 
on the record that In* intended to offer certain oral admis¬ 
sions, which were testified to at the suppression hearing 
(H. Tr. 41-411) and that he had instructed his wit¬ 
nesses to refer to Wingate as “another person” (Tr. 157). 
That trial counsel for Wingate was not in fact misled, as 
is now claimed, is plain from the fact that the testimony 
with respect to Smith's oral statements was received with¬ 
out objection from either counsel (Tr. IDS).* 

Similarly, the claim that the prosecutor in summation 
drew “all the necessary but improper connecting lines” 
attempting to implicate Wingate by Smith's statements 
(Wingate llr. at 1!») is purely fanciful. In fact, the prose¬ 
cutor scrupulously avoided any inference that Smith’s state¬ 
ment should be considered against Wingate. With respect 
to Wingate, lie argued, “We have in (sic) Wingate’s words 
about what he was charged with doing in the indictment” 
(Tr. 3(i<S). Then, after discussing Wingate’s testimony in 
which Wingate admitted participating in a conspiracy to 
sell narcotics and tin* tape-recordings containing Wingate’s 
voice, the prosecutor stated, “Now let us look at situation 
of Mr. Smith because you also have the words directly out 
of his mouth” (Tr. 370). It was only then, during that 
portion of the summation dealing with Smith, that the 
prosecutor made any reference to Smith's statements (Tr. 
373). 

* Nor did Wingate’s trial counsel raise any objection during 
his lengthy motion for a new trial that he had been misled by 
the prosecutor (Tr. 424-38). 
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The further claim that the Government counsel's refer¬ 
ence to certain deletions in reading Smith's statement to 
the jury * were intended to imply that the deleted matter 
referred to Wingate is simply the product of appellate 
counsel’s fertile imagination, since it ignores both what 
was said and the fact that other more damaging matters— 
Smith's criminal record, for example—were deleted from 
the statement (Tr. 32D). 

POINT IV 

Smith's Testimony At The Suppression Hearing 
Was Properly Excluded. 

Wingate argues that since Smith was unavailable to 
him as a witness at trial by virtue of his invocation of the 
Fifth Amendment privilege, lie should have been permitted 
to read Smith’s suppression hearing testimony which Win¬ 
gate claims would show that Smith's post-arrest statement 
was false. The refusal of the trial court to permit introduc¬ 
tion of that suppression testimony is alleged to be reversi¬ 
ble error. The claim is without merit. 

First, since Smith's statement was not admitted against 
Wingate ** and, by virtue of the redaction and the trial 
court's limiting instructions did not implicate him, Smith's 
prior testimony, as far as Wingate was concerned, was 

* At the time he read Smith’s statement (GX 3) to the Jury, 
the Assistant stated: 

I am going to read from this statement and we will 
provide you with a copy with certain delections on it with 
respect to matters that the Court has held are not admis¬ 
sible evidence (Tr. 143). 

On summation the Assistant stated: 

We will give you a xerox of that [GX 3] if you want 
to look at it because we blocked out certain matter you 
need not consider (Tr. 373). 

** Point III, above. 



wholly irrelevant. Consequently, Judge Frenkel's exclusion 
of this pro tiered evidence was well within his broad discre¬ 
tion. I nited States v. dottlieb, 493 F.2d 987, 992 (2d Cir. 
1974); ( nited States V. Itonncr, l)kt. No. 74-2077 (2d Cir. 
April, 1973) slip op. 2773, 2784-86. 

Secondly, Smith’s testimony was not in anyway excul¬ 
patory of Wingate.** 

-Moreover, the unfairness to the Government of admitting 
Smith's prior testimony is manifest. If Smith had testified 
at the trial, the Government could have asked him about 
Wingate's involvement and cross-examined him using 
Smith's prior statement implicating Wingate. Without 
Smith’s testimony on the stand, however, the Government 
could not bring out that fact that he had implicated 
Wingate. Wingate’s offer was an attempt, as Judge Freukel 
recognized, to use Bruton v. United States, supra, as a 
“sword and a shield” (Tr. 304). 

For the testimony to be admissible, it was necessary for 
the Government to have had the opportunity at the hearing 
to cross-examine Smith on the issue about which the testi- 

** When asked if the statements about Wingate were false, 
Smith replied, “Yes, those were false because they were leading 
questions. It wasn’t the way it was put to me” (H. Tr. 11). He 
never said, as Wingate claims (Br. 24), that he did not know 
Wingate was going to a narcotics transcation or that he made up 
the statements involving Wingate. In any event, Smith’s post¬ 
arrest statements im dving Wingate were redacted and were not 
submitted to the jury. Thus, even assuming arguendo that it was 
error to refuse to permit the introduction of Smith’s suppression 
hearing testimony, the error was harmless beyond a reasonable 
doubt. 

Judge Frankel was entirely correct when he observed that 
Smith’s allegedly exculpatory suppression testimony would be of 
no practical importance to Wingate, since he had already fully 
confessed on the witness stand (Tr. 302-03). We submit that the 
application to offer that testimony was nothing more than a ploy 
to inject a claim of error into a record which established Win¬ 
gate’s guilt beyond any possible doubt (Tr. 303). 
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ninny was offered at tin- trial. Peterson v. United Mutes, 
314 r.2d 41 !*, 122-24 (5th ('ir. 1965) ; United States v. 
Franklin, 23.". F. Supp. 338 (D.D.C. 1964). Federal Rules 
of Evidence, Rule S04|l.|(li; 5 Wigmore, F.ridenee $ 1387, 
pp. 91-111 (Chadbourn ed. 1974). Smith was never cross- 
examined about Wingate’s involvement in the crime at the 
hearing. The sole issue at the suppression hearing was the 
voluntariness of Smith’s statement. Accordingly, the motive 
to cross-examine was completely different. It is insufficient 
(o say, as Wingate does, that there was an opportunity to 
cross-examine Smith, because there was no opportunity to 
cross-examine Smith about the issue with respect to which 
the testimony was offered; cross-examination of Smith at the 
suppression hearing with respect to Wingate’s participation 
certainly would not have been proper. While in some cases 
there may be sufficient identity of issues in a preliminary 
hearing. California V. Green, 399 U.S. 149 (1970), or sup¬ 
pression hearing United States v. Carr//, 471 F.2d 419 (5th 
(’ir.), cert, denied, 411 U.S. 967 (1973) and a trial to permit 
introduction of the hearing testimony at the trial, that was 
not the case here. 

Finally, Smith's testimony that he was withdrawing 
from heroin at the time he made the statements introduced 
against him wholly lacked the "indicia of reliability" (Win¬ 
gate l»r. at 23) necessary for its admission. Smith’s testi¬ 
mony was wholly inconsistent with the testimony of two 
DEA Agents and former Assistant United States Attorney 
Daniel II. Murphy, II (H. Tr. 20-22), with Smith's oral 
and written statements after his arrest (GX 3; Tr. 305-08) 
and with Smith’s own sworn affidavit (GA la-2a). Judge 
Frankel found the testimony to be false beyond a reasonable 
doubt (II. Tr. 105l. The Supreme Court has said that 
“[t]he basic purpose of a trial is the determination of 
truth. . .’’ Tchun v. Shalt, 382 U.S. 406, 416 (1966). The 
exclusion of Smith's suppression testimony constituted a 
proper exercise of the District Court's affirmative respon¬ 
sibility and power to insure that this “basic purpose” was 
not thwarted in the present case. 
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POINT V 

The Prosecutor's Summation Was Neither Im¬ 
proper Nor Prejudicial. 

When the comments of the Assistant United States 
Attorney in summation are fully set forth and set in con¬ 
text, it is clear that there was no prejudicial misconduct. 
The portion of the summation in which Wingate * claims 
the prosecutor used the prestige of his office to vouch for 
the truthfulness of Smith’s statements (Hr. at 30) can, 
when the entire statement is read, be seen to be merely an 
argument from the face of Smith’s signed statement and an 
argument based on the circumstances under which the state¬ 
ment was given. 

1 think ** if you see the statement that it was 
given freely and voluntarily, that it was completely 
accurate and truthful. In fact, before he signed 
it the Assistant United States Attorney, at the time 
Mr. Murphy, said, “1 show you this statement and 
if it is true and correct, sign it.” *** He did sign 
it, indicating it was true and correct. 

You heard that he flipped the pages before sign¬ 
ing it to make sure what he said was completely 
accurate. You know very well a person after having 
been advised of his rights on four occasions does not 
make a statement, a signed statement, to two United 
States Attorneys, unless that statement is the truth 
(Tr. 375). 

* Significantly, Smith makes no such claim. 

** The fact that the statement begins “I think” does not 
make it improper. United States v. Hagen, 505 F.2d 737, 740 
(8th Cir. 1974). 

*** The quoted language appears directly above Smith’s signa¬ 
ture (GX 3). 
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Wingate also complains of the following remarks of 
the Assistant United States Attorney in summation: 

Now, 1 have only one last word. The United 
States Congress lias passed the narcotics laws and 
appropriated funds so they may be enforced and 
you have heard of many federal agents and state 
agents that have done their jobs and collected evi¬ 
dence on tin 1 violation of the narcotics laws. You 
heard about the use of Kel transmitters, you have 
seen tape recordings that were used. 

You have seen an undercover agent, a dedicated 
officer like l’olice Officer Heyward. You heard about 
the buy money that was advanced. These officers 
have gone out very carefully and done their job to 
enforce the narcotics laws and to protect you against 
the narcotics traffic. 

What remains is up to you. All of these nar¬ 
cotics laws mean absolutely nothin'' if this man 
can go free. 

Mr. Curley [Counsel for Wingate]: Objection. 

The Court: What is the ground? 

Mr. Curley: Improper summation. 

The Court: I think the jury can understand 
that this is kind of rhetorical. The jury has heard 
reference to baseball, and Catch-22 and this is per¬ 
haps unnecessary, the reference to law enforcement 
efforts. You will understand, however, it is merely 
argument and your focus must be on the evidence. 
Have you concluded, Mr. Fortuin? 

Mr. Fortuin [the Assistant United States Attor¬ 
ney] : 1 will in one second, your Honor. 

In the beginning, I asked you to do one thing 
and that is decide the case on the evidence. 1 usk 
you to do that now. 


I 
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Inese remarks, when plated, as they must be, in the 
context of the trial, l nited States v. Bivona, 487 F.2d 
443, 447 (2d Cir. 1973) were neither improper nor preju¬ 
dicial. \\ ingate’s counsel told the jury, wholly without 
any factual support in the record, with respect to the 
Government’s witness Tyre, “And he met an United States 
Attorney, a colleague of Mr. Fortum in Florida and they 
wanted him to lie” (Tr. 350). He continued by arguing 
(hat Tyre, who had been in jail as a material witness 
lor eleven weeks, was in jail because he refused to lie for 
the Government: 

He [Tyre] told him [the Assistant United States 
Attorney in Florida] he had been on probation for 
dealing in drugs before, he got caught with 200 
grams and they wanted him to lie and he said no, 
“I have had enough.” 

Amazing. Was he as lie first indicated in jail 
for over 11 weeks because of this disagreement with 
these government employees, the represented vs of 
the United States Government in court because they 
asked him to lie? (Tr. 350.) 

He further argued that, “it is a guy named Wingate 
that the Government wants now” (Tr. 357). He referred 
to the Assistant United States Attorney’s admonition in 
his opening to weigh Tyre.? testimony with “great care 
and caution” as a “gross understatement” and continued 
“but unfortunately it fits so well into the miscarriage of 
justice that is taking place during Miis trial” (Tr. 359) 

In other places, he referred to “the innocence” and “inno- 
cent rumblings of my client” (referring to Wingate’s tape- 
recorded narcotics negotiations with Tyre) (Tr. 362). 

In light of these remarks, which unmistakably accused 
the Government and its agents of jailing Tyre in order 
to suborn perjury, the remarks of the Assistant United 
States Attorney were entirely appropriate and remarkably 
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subdued rebuttal. I'ii ifr<t Shite* v. Laini, 355 F.S. 331*, 
lt .l5 ( l!ir>8) ; United States v. Trainunti, supra, slip op. 
2107 at 2161-60; I nihil States v. DcAni/elis. 40(1 F.2d 1004, 
1011 ('M Cir.) (concurring opinion of Mansfield, •/. I, eert. 
denied. 416 F.S. 056 ( 1074 i ; United States v. Santana. 485 
F.2d 365, 370 (2d Cir.), eert. denied. 414 F.S. 855 (1073); 
United States v. LaSorsa, 480 F.2d 522 (2d Cir.), cert, 
tit nied, 114 F.S. 855 (1073); United States v. Baiter, 457 
F.2d 1171 (2d Cir.), eert. denied. 400 U.S. 842 (1072). 

In United States v. Stead, 422 F.2d 183. 184 (8th Cir.). 
mt. denied, 307 F.S. 1180 (1070) the prosecutor in summa¬ 
tion told the jury: 

Ladies and gentlemen. 1 urge you. based ujkui the 
evidence in this case, for the good of the community 
that you represent, rid ourselves of these burglai-s, 
sneak thieves in the night * * * and find him guilty 
as charged. 

The Court of Appeals held that these remarks were with¬ 
in permissible bounds: 

The Government's argument, however, was obviously 
based upon the evidence presented at trial, which 
evidence was ample to support a finding that Stead 
was guilty and was a burglar. The Government 
merely went on to stress to the jury its duty, and 
the importance of incarcerating a man a jury be¬ 
lieves to be guilty of crimes against the community, 
rather than allowing feelings of mercy to result in 
an innocent verdict for a guilty man. We believe 
that even without the cautionary admonition by the 
Court to the jury this argument was within permis¬ 
sible bounds. (422 F.2d at 184.) 

See also. IH Carlo v. United States, 6 F.2d 364 (2d Cir.). 
eert. denied , 268 U.S. 706 (1024). 







Even assuming that the remark “All of these narcotics 
laws mean absolutely nothing if this man can go free” was 
ill-advised, it is (indisputably clear that in this ease “a re¬ 
versal would be an immoderate penalty." United States V. 
Lotseh, 102 F.2(’ 35, 37 (2d Cir.), cert, denied, 307 U.S. 
(122 (1039). Alii possible prejudice which might have 
accrued from this remark was largely countered by the 
steps taken: objection was promptly made and the jury 
was immediately instructed that the remarks was “kind 
of rhetorical" and “perhaps unnecessary” and that their 
“focus must be on the evidence.” See Gaither v. United 
States, 413 I\2d 101(1, 1080 (IM\ (Mr. 1969). 

In light of all the circumstances, the remark, even 
assuming that it was unwarauted, could not have had and 
did not have any impact on the jury. United States v. 
Soeony-Yaeuum Gil Co., 310 U.S. 150, 237-43 (1940); 
United States v. Tortora, 464 F.2d 1202, 1207 (2d (Mr.), 
eert. denied, 409 U.S. 1063 (1972); United States v. 
Callanan, 450 F.2d 145. 150-52 (4th Cir. 1971); United 
States v. Elmore, 423 F.2d 775, 780-81 (4th Cir.), cert, 
denied. 400 U.S. 825 (1970); United States v. Medelin, 
353 F.2d 789, 795-796 (6th Cir. 1965), cert, denied, 384 
U.S. 973 (19661 ; Marks v. United States, 260 F.2d 377, 
383 (10th (Mr. 19581, cert, denied, 358 U.S. 929 (1959). 

CONCLUSION 

The judgments of conviction should be affirmed. 

Respectfully submitted, 

Paul 3. Cukkan, 

United States Attorney for the 
Southern District of Xetc York, 
Attorney for the United States 
of America. 

Thomas M. Fobtuix, 

Lawkknck S. Fki.u. 

Assistant United States Attorneys, 

Of Counsel. 
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Affidavit of Kenneth Luke Smith in Support of Motion 

UNITED STATES DISTRICT COURT 
Southern District of New York 

United States of America 
—v.— 

Frank Wingate and Kenneth Luke Smith, 

Defendants. 

State of New York, 

County of New York, ss.: 

Kenneth Luke Smith, being duly sworn, deposes and 
says: 

L I am the defendant in the within action, and I make 
this affidavit in support of the motion now pending before 
this court to suppress a statement made by me to an 
Assistant United States Attorney on July 2, 1!»74. 

2. At the time that I made this statement, I had been 
in custody for approximately ten haul's. 

d. Itefore being brought to the courthouse, and while 
still at West Street, 1 asked for medical attention, but re¬ 
ceived none. I was told that upon my return from court I 
would get whatever medical attention was necessary. 

4. In the courthouse I was asked questions by a man 
who I now know was an Assistant United States Attorney. 
At the time, 1 was informed that if I made a statement 1 
would be placed in a program known as TASK, (a drug 
rehabilitation program) and that my case would lie dis- 
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Affidavit of Kenneth Luke Smith in Support of Motion 

missed. I was led to believe that after making a statement 
I would not have to return to court. 

5. At the time of my arrest, I was a user of cocaine, 
and when I was brought to the courthouse, I was ill. I did 
not fully understand what was being read to me. To the 
best of my recollection, I was not asked whether I wanted 
to waive my right to remain silent. I remember only being 
told that if I made a statement I would not have to return 
to court and that my case would be dismissed. 

6. Had I understood at that time that the statement 
would be used against me, I would not have made any 
statement. 

7. I make Ibis affidavit pursuant to the court's request 

made at a conference held in chambers on November 13, 
1974. * 

Wherefore, your deponent respectfully requests that 
the motion for a hearing on the voluntariness of his state¬ 
ment be granted. 

/s/ Kenneth Lvkb Smith 
Kenneth Li ke Smith 

Sworn to before me this 19 
day of November 1974. 

s/ .Joyce Krvtick Barlow 

Joyce Kite tick Barlow 
Notary Public, State of New York 
No. 24-2211745 
Qualified in Kings County 
Commission Expires March 30, 1975 
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Government's Bill of Particulars 

UNITED STATES DISTRICT COURT 
Southern District ok New York 
74 Cr. 860 (MEF) 


United States of America, 

—v.— 

Frank Wingate ami Kenneth Luke Smith, 

Defendants. 


The United States as and for its Hill of Particulars 
alleges as follows: 

1. With respect to statements made by the defendant 
Smith: Smith was immediately advised of his constitutional 
rights on July 2, 1074, after his arrest and again later at 
DEA headquarters. At that time he made oral statements 
in substance and effect the same as those given to Assistant 
United Slates Attorney Daniel Murphy prior to his arraign¬ 
ment the following day. Smith gave Mr. Murphy a signed 
statement, which has been produced. Smith was re-arrested 
on August 22, 1074, immediately advised of his rights and 
later that day interviewed by Assistant United States At¬ 
torney Harry Batchelder. During that interview he made 
oral admissions in substance and effect the same as tin- 
signed statement he gave to Mr. Murphy. 

2. The Government’s evidence will show that Smith was 
to be the source of supply of the narcotics to be delivered 
on July 1-2, 1974. 


\ 
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Government's Bill of Particulars 
3. COUNT ONE 

Overt Act 1—occurred between the undercover agent at a 
Holiday Inn, New York, N.Y. and Frank 
Wingate at 1416 Bristow Avenue, Bronx, New 

York. 

Overt Act 2—phone calls were made inside the Crotona 
Bar between 4:00 and 6:00 P.M. 

Overt Act 3—occurred at approximately 6:30 P.M. outside 
of the Crotona Bar. 

Overt Act 4—occurred at approximately 6:30 P.M. inside 
the Crotona Bar. 

Overt Act 5—occurred at approximately 6:30 P.M. 

Overt Act 6—occurred at approximately 10:30 P.M. 

Overt Act 7—occurred at approximately 1 :30 A.M. on what 
was actually July 2, 1974. 

COUNT TWO 

Occurred in the vicinity of the Crotona Bar, between the 
hours of 6:30 P.M. and 8:00 F.M. 

COUNT THREE 

Occurred in the vicinity of the American Airlines Office 
at the main arrival departure building at LaOuardia Air¬ 
port between the hours of 1!:00 A.M. and 3:00 A.M. on 
what was actually July 2, 1974. 



Government's Bill of Particulars 


1. The* co-conspirators currently known to the Govern¬ 
ment are as follows: 

a. Mvrell Tyrell 
Leon County Jail 
Tallahassee, Florida 

h. Bernice Jones 

100 West 1 ISth Street, Apt. A 
New York, New York 10031 

c. Jacob F. Edwards 
572 East 166th Street 
Bronx, New York 

d. John Doe, a k a “Bumpsie" 

e. Chuck Dennis 
1562 Vyse Avenue 
Bronx, New York 

All weic ka( . n to the Government at the time of the 
filing of the indictment. 

5. The only electronic surveillance used in connection 
with case were (1 I tape recordings between Frank Wingate 
and agents of the Government on the informant, and <2i a 
so-called T\el transmitter worn by the undercover agent 
with his consent on June 11. 1071. Copies of the tape* 
recordings have been produced. With respect to the Kel 
transmitter, the recording unit was too far from the tians- 
initter to make a recording. Other agents, however, utilized 
a monitoring device, which was not equipped with a re¬ 
cording device, and they will testify to what they over¬ 
heard. 








Letter From Paul J. Curran, United States Attorney, 
to The Honorable Marvin E. Frankel, District Judge 

TMF : 11 c 
74-2142 

n-634 December 24, 11)74 

Tlu* Honorable Marvin E. Frankel 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 10007 

lie: United States of America v. Wingate, ct al. 
Indictment 74 Ur. 860 (MEF) 

Dear Judge Frankel: 

At trial of the above-captioued case, the Government 
intends to introduce against the defendant Smith certain 
written and or oral statements made by him after his arivs;. 
The Court of Appeals lias held that any potential problems 
that might arise under Bruton v. United States, 301 U.S. 
123 I 1908), should be resolved prior to trial, I nitrd Slate * 
v. (Horn , Dkt. No. 74-1739, Slip Op. 33 at 4.1 12d Cir., 
October 1, 1974). I am, therefore, enclosing a copy of tin* 
written statement of Smith which the Government intends 
to oiler. I have circled in red the portion which inculpates 
the co-defendant Frank Wingate and which I propose to 
delete for lirnlon purposes in submitting the statement to 
the jury. Of course, any witnesses to oral statements made 
bv Mr. Smith will be instructed to avoid mention of any¬ 
thing which inculpates Mr. Wingate. 
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Letter From Pmil •/. Curran, United States Attorney 

! believ that this procedure avoids any possible problem 
under liruton. 

Respectfully. 

Paul J. Curran 
Uui.ed States Attorney 
By: . 

Thomas M. Fortuin 
Assistant United States Attorney 
(212) 791-0932 

TMF :ne The Honorable Marvin E. Frankel 

December 24, 1974 

MV HAND 

it: John Curley, Esq. 

Legal Aid Society 
United States Courthouse 
Foley Square 

New York, New York 10007 

•lover Barlow, Esq. 

233 Broadway 

New York, New York 10007 
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Transcript of Government's Exhibit 1 


Telephone Call 6/6/74 

SGI—4—0071 to Frank Wingate 

\V Hello 
1XF Hello Frank 
W Yeah 

INF Maxell 
W Whats happening 

INF Not too much, whats happening with you? 

W Well everything is all right 

INF Listen, eri—, I ran out on you last time without ac¬ 
complishing anything because things got tucked up. 
Fm down here in Florida. 

W Oh 

IXF Fm down here in Florida now and a friend of mine 
down here got some money he wants to spend. 

W Yeah 

I NT Oh—can you do an 1/8. 

W Probably so. 

INF In the next day or so 
W When you—when you going to get here. 

INF Oh—anytime you can do it. Fm mean lie’s here with 
the money and everything right now. 

W What kind of money he got? 

IXF Oh—were thinking about an 1 S to start with—and 
maybe a week later about twice that. 

W Oh 

IXF Can you handle that 

W Yea I can do it 

IXF You can do that 

W Yea when you going to get here 

IXF Just a second let me ask him—Oh Frank 

W Yea 

IXF Let me set* this is what Thursday 

W Yea 

IXF Probably Monday or Tuesday 
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Transcript of Government's Exhibit 1 
\V Oh—Monday or Tuesday 

INF () ha llis working and shit this week and he wants 
to come on up—you know—but lie’s got—1 mean 
dudes got the cash and shit you know 
\V Yes I'd only I'd only do that along with you anyway 
1XF 1 know—yea—I know 
W Yea 

INF I know that—but err you know its all right and 
everything. I've know the dude and everything for a 
long time, lie's—lie’s good people 
W Yea—bill I don't wanna—1 don't wanna make that— 
you know—that brake like that 
INF Oh yea 1 know what your talking about. 

\V Yea 

INF Well listen I'll tell you what—just before—you go 
ahead—I mean this is for sure. There ain't no—I 
mean —I ain't going to tell you to do something and 
then not do it—err 

W The same way as before or the—all the way 
1 N F All the way 

W All right 

INF 1 mean for sure—you know—look go ahead and talk 
you know and get everything set up and err—just 
err—I’ll call you back and err—oh yea about how 
much would an 1/8 
W I'll have to check it out baby 

INF Can you give me an estimate 
W Oh 

INF Can you give me—sort of a price 
W Oh 

INF Close 

W Oh—you talking about well listen now what I’m 

saying 

INF Okay like oh—I tell you what you 
W Tlmts running up there now 

INF Yea I know 
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Transcript of (iovcnmicnt s Exhibit 1 
W You know that right 

INF Yea but its—what kind of quality are we gonna get 
\V Hev—maybe 5 or 6 

INF Yea 

\V Yea 

INF Thats about the best. What if we got more the next 
time, can you get quality better. 

\V 1 don’t know baby 

INF Well would you eheek on that for me 

\V You know how the situation is 

INF Yea I do. I know how the situation is and everything 
l m t why—but I know you know a bunch of people 
(oo _ so just check—just check with everybody you 
know and see who’s got the best shit. 

W Yea well 1 do the best I can for you 
INF Okay—well I'll tell you what I’ll do, I'll call you 
back about 1 i days before were coming and give you 
a positive date and everything. 

\y yea—but see now what—hey why don't you leave me 

a number or something 
INF Okay 

\V Well listen when you call me back leave me—err well 
listen you call me back 
INF When 
W Because like err 
INF When you want me call you buck 
\V Now dig this here, now see the best thing if you can’t 
reach me in the morning, if you don't reach me here 
by err by about 12 or 1 o’clock 
INF Oh err 

\V You know, then you, you’d have to call back, you 
know about after 4, my mother here 
INF Yea right—yea thats what I did—yesterday. I just 
talked to her -you know—had her leave a message 
for you. But I’ll do that too and if your not there 
I’ll leave a number where you can get in touch with 
me. 
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Tmnscript of Gorcrnmcnt’s Exhibit 1 

W Kit either that just leave—normanlly she he able to 
get in touch with me 
INK Will you 

\V And then just give a time when you going to call 
hack, you know. 

INI' Okay—well your not gonna—you he probably at El¬ 
dorado or Kennys or at your 

\V Well I don't know cause you know I’ve been doing 
some running you know 
INK Oh you have 
W Yea 

INK Ok—well thats good news, you doing all right for 
yourself? 

W Ah—not so (inaudible) you know 

INf’ About so so 
W No just hanging 

INK Ok—-well I tell you what. Oh, go ahead and check in 
to what I was telling you and talk to your people, 
you know its for sure, and I call you about 2 days 
before coining up 

W Yea but (inaudible) err—like the last time 
INK 1 know 

W You know that—no Km talking about err—you jamed 
me that 
INK I know 
W So 

INK I know, yea, I know 

W I tut en—that estimate thing I'm talking about err— 
that was running man back here was last year, yea, 
you know it was running up there in the 6’s you 
know Ci or 7 you know 
INK —(loddam Frank 

W —i inaudible)—Hey well listen. I’m, hev look here 

Km—I’m just saying 

INI' Yea I know—I know—I'm just saying—wow. 

\Y Km telling you man 


J 
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Transcript of Government's Exhibit 1 

INF Yea—ok will we’ll see what we can do 
\V You know 

INF You know—well get it together and Fll give you a 
call back 

IV You don't give me any idea what kind of money there 
is—you know there is— 

INF Well we can get—you know like the people got plenty 
bank, there be no problem at all with the money. I 
mean thats 
W Yea 
INF They got lots 
W Yea 

INF Fll—that ain't going to be the problem, the problem 
von know as long as we can pull the think off smooth 
and we can get good quality shit—you know there 11 
buy it. 

W Yea 
INF And buy a lot 
W All right 
INF Err—OK 
W All right 

INF OK will Fll give you a call probably about Sunday 
or some time around then. 

W OK 

INF And make sure you have everything set up and then 
we’ll come on up 
W Right 

INF OK have a good day Frank 
W OK 

INF OK talk to you later, bye bye 
W bye 




Transcript of Government's Exhibit 2 

< 'all # 10 

W Hello. 

INF Ilcllo, dude. 

W Hey baby. 

I Yea w hat you doinp? 

I' - Yea I'm awake. 

1 You awake? 

\V Yea. 

1 Try to pet hold of the people? 

\\ No I tell you I potta po up there at J;,■{(). 

I <>K. Well listen, did you —, can you think we can 
do this today? 

1Y Yea 1 think SO. 

I Ok pood — eause the people really want to — you 
know there — their sittin around wonderinp what 
in the lurk I ni doinp. 1 ni tellinp them I ran do it 
• piirk and shit and their sayinp “Well . . ." 

M WCll shit they aint pot to realize 
I I know that. 

W You know? 

I ' ea I know 1 told them — they fucked up last 
nipht ,'ou know when I didn't pet up there on 
time and shit. So OK wlmt time do you want me 
to pet bark in touch with you. 

" Well I'll pet cm touch with you as soon as 1 rap 
with him. 

I Err 

w So I — you lie hearinp from me about .'{ o'clock. 

I About — about 11 
W Yea 

I HI my there and wait for you till then. 

W Okay then 

I Okay—Will talk to you later 
W liipht 
1 Bye bye 
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Trunacript of (ioccnimcnt'a Exhibit 2 


(’all # 11 

1X1' Hello? 

AA' Hey. 

1 Hey dude -- what's going on? 

W You. 

I Huh. 

\V You. 

I Yea I'm glad to hear it 

IV Listen err 1 got just I inaudible) my man I was look¬ 
ing for 
I Oh huh 

AY Bight Now — the one thing was that good on the 7 
right. 

I One thing what 
AY a 7 
I a 7 
\V Yea. 

I It will stand a 7 

AY Yea — cause you know just listen 
I Oh Huh 

AA’ But that’s running about (52—you know 
I Ooh 

AA’ That's what I'm saying 

I Ooh — well you — can you get me a piece of it to 
see & I'll 
AY AA’ell I 
I and I 
AY AA’ill I 

I So OK this what's happening — Err — they want 
quality right 
AV Yea 

I And they will pay the price for it but like they’re 
not — they're not gonna go get that much more 
money and in — and in — he’s not gonna get up 
that much more money without knowing exactly what 
it is. 
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Transcript of Government’s Exhibit 2 

W Yea — well that's wliat 1 say. Alright so I gotta 
get bark to him err l»v cause see I just ran into him. 
He gonna go home now. I gotta call him about 4:30- 
3 o clock. Hut I'm at this other place where 1 was 
supposed to be at ‘2 :3() you know 

I Oh huh 

W And 1 wait for that boy to conn* here. Hi* came by 
but he'd stayed a minute, so err I waiting for him 
to come back & I find out the other thing on that. 

I Oh huh 

W You know that I mean 

I Yea 

\Y As soon as I find that out then we rap on the thing 
& get it together. See what's going to happen. 

I Yea that sounds good though — you know — I like 
the quality. 

\V Yeah. 

I I like tlit* sound of that now — err — You sure of it 
huh. 

W Yea — Well I ask him is it definite — he says yea 
they got it, you know, but then you know like that's 
the way lie said. I said what's it running thing. He 
say well listen it runs about 62. lie says when I call 
him back he will let me know exactly what the fuck 
is going down. 

I OK 

\\ ('all him back you know, so 1 got to reach him err 
and then I try to reach him. 

1 about — ()K. 

IV Well I'm gonna call him between 1:30 & 5. 

I OK — Why don't — Why don't you call him about 
err between 5:30 & t> o'clock. 

W (>K 

I Is that a bet? 

W That's a bet. 

I OK now check into that thing what — with the 7 — 

now . . , 
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Transcript of GovcrnmenVs Exhibit 2 

NV Yea. 

I You know if it, if it 

IN' That’s tlie one I'm talking about (inaudible) 

I If its for real & that good we’ll pay more. 

\V All light. 

1 You think 
NV Right 

I OK And cheek into the other thing too 
\V OK 

I Just make — get both things set up. So we do — 
we can do either one of them. 

NV All right. 

I And I’ll tell you then. 

NV NVell listen — on that — on this here first thing I'm 
talking about. I might lie calling you back in a little 
while. 

I In a little while 
NV Yea. 

I How long 
NV Iley within the hour 
I I’ll be here 

NV All right — well lay there — you know — I’ll call 
you back one way or the other. 

I OK 
NV OK 

I NVithin the hour 
NV Just in an hour 
I OK 

NV All right 
I bye bye 
NV bye 

Call #12 

INF Hello. 

NV Hey man. 

I Hey. 
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W .Jesus Christ. 

I Well you railed this afternoon & 1 was in there talk¬ 
ing; a shit, on somethin, right at d:dl). 

\Y Yea, hut 1 railed hark about ."»:d(l, I've hecn railing 
hark about 1 or ."» times and . . . 

I Oh, I'm sorry — I — 1 was down eating and talking 
to some people \ shit. I've been here in the hotel the 
whole time. I just haven't been in the room the 
whole time. So is everything set up? 

\V Iley — all he gotta do now is rail me bark & give me 
the time. 

I Ok — err — 

\V You know — so I expert to hear from him. Hey (in¬ 
audible) I'm at the house now. 

1 You’re at the house now? 

\V Yea — he railed me before & 1 was rearhin, you 
know, you see w hat happened his ear messed up on 
him. 

1 Oh huh. 

\V And I — cause I ran into him when I was going 
uptown. 

I Yea. 

W And his ear had jammed up and they hadn't finished 
his ear yet 

I Oh huh 

W So you just waiting for him you know. 

I So that's all you're waiting on? 

\Y Yea. 

I OK I tell you what, you hang there & I rail k vou 
within the half hour. 

\Y Yea (inaudible) 

I OK 1 mean 

W Hey 

I for sure 

W Yea \ .lust make sure when he get ready, when I tell 
you to tome on, just bring that thing with you now, 
you know 
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1 OK — now listen you, did you get the expensive 
tiling or the other thing. 

\V The expensive. 

1 11 u in m. 

IV Von know? 

F Yea. 

W You know, that's what you saiil he worked on, right? 
I Yea 

\Y Yea, on the other thing the joker jiving around — 
you know Iley — I lay up there, and laid up there, 
lie didn't show hark, you know 
I Oh Ha 

AY So just said — man I'm not going lay up there no 
more and I left and rame on hark down to the house 
I Oh huh 
\Y You know 

Okay — okay well let me get off the phone. Let 
me get in touch with the dude and I’ll — and I'll 
call you hack within the hour. 

AA’ A’ea all right. 

I At your house 
AV All right 
I Okay 
AV All right 

I Okay, Okay for «ure now. 

1 Okay I'll talk to you shortly. 

AV right 
I Bye bye 
AV Bye. 

13 Conversation Between SGI—4—0071 & 1 nknown 
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(’all # 1 I 

INF Frank 

W Vea 

INF It’s Marell—listen—in—yea—we're ready to do it, 
only tiling is we—we. we just figured out we only 
got Imt o2 lmndred I ¥.">,2110.(1(1) dollars. 

XV Oh, wow 

I I know, I wanted to tell you before we did it so we 
wouldn't p,et down there and then tell you when 
we're down there and shit. You know we didn't ex¬ 
pert to have to — you know an 1 S to cost that much. 

XV Yeah. 

I You know—we'd . . . 

<) That's what I told you that (inaudible) 

1 Yes, 1 know. I know, yea you told me that today, 

you know, but—but when we came up here we ex¬ 
pected to spend, you know, .">—, .*>2—, no, something 
like that. You know I we just haven't not <>2 
hundred. Hut err we can do one of a few things. 
We can buy part of the package tonight, we can err 
—we can get a sample of it tonight. Wait until the 
morning, 1 and I think, 1 think I can get another 
grand up tomorrow morning. Fi r — it depends upon 
what you want to do and what your man wants to 
do. Would you like us to buy 1 -j of it tonight and 
then you hold the package and us pick up the other 
half tomorrow? You know, anything like that. 

W Yes—but see the thing about it—err—I might not 

even be able to get it if I ain't got—I know I doubt 

if I be able to get it if 1 ain't got all the cash. 

1 Yea. 

XV You know. 

I Well—would he, would he err—would he let you 
ride for—for part of it until the morning. 

W No—that's what I’m saying man, you know. I 

doubt it. I know it. 
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I You doubt it. 

W Yea, I doubt that very much, man. 

I Err, would In* break the package up. 

W I don't know. What—wlmt you mean, you want it 

half way. 

I Yea—something like that. 

W Oh 

1 You know, like I hate to do this. Hut I just didn’t, 
you know, we just didn't have that much money. 
We’re—we’re—a few, you know, we’re about 80(1 
bucks ($800.00) short or something. 

W Yes 

I So what do you think? 

W Err—let me see. 

I You give me a suggestion—you know I wanted to 
tell you before we got in meeting and everything, 
—and got your man down there and all that—so 

you didn't think I was trying to pull some funny 

shit or something. 

W Yea—now what you want—you want err you wanted 

it, you wanted err, a piece of it or err— 

I Yea—well, half if we could do that, if not we could 

just get a sample tonight and do the rest of the 
thing in the morning. Do the whole thing tomor¬ 
row— Like 1 said I didn’t know, you know, I 
didn’t know we were that short or we could have 
gone out looking today. You know, but it’s, you 
know lie’s counting up his money and shit and 
comes out—doesn't have quite that much. You 
know we spent a hell of a lot here since we’ve been 
here you know for 3 days. 

W Yea but see you 

I Something (inaudi’le) 

W You’d suppose to call me also. 

I Y’ea, I know 





r v 


OOn 

Mm(I 

T>(i>txcrii>t of dorcrumcnt's Exhibit ~ 

W Yea 

I I know—I know 

W Yeah 

I So what do you think, what—what is sound like 

best thing for you to do? 

\V Err—where you at now? 

I I'm at the hotel. 

W Well let me, let me—let me—(inaudible)—errm, 

errm-let him get iu touch with me and then 

I'll see what's happening and I'll get back to you. 

1 How long? 

w I—well I don't know cause he—he done called back 

you know and everything but you know like err I 
told him, I said, I had to wait, you know, to get 
in touch, you know. 

I Well we got oil hundred—that’s what we've got. 

You know, if it’s, if lie's willing to wait until in 
the morning, you know, we can get the other grand. 
If not we get Vi> of it tonight. Just to show him 
we're going to do it or something. 

W Hut you can definitely have it tomorrow? 

I Yea—definitely have it tomorrow. No question about 

it. I've already talked—I’ve already made some 
phone calls and shit, but the people can't get it 
till the banks open. You know I'm just going to 
borrow from some—from some friends of mine up 
here. You know, but they can't get at it ’till the 
banks are open. 

W And this is sure enough, sure enough? 

1 This is sure enough, sure enough. We're positive, 
absolute fact, no question about it. 

W We'll listen here. When he calls me back—I call 
you—cause evidently he ain’t finished, they ain't 
finished with his car yet. 

Oh, huh 



I 
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W Evidently, you know, I mean, you know, cause be 
got, err—you know like he said, like I said he 
called me, but they hadn’t finished anyway. 

I Oh, huh 

\V So this way here, when they finish up. There’ll 
go on, you know, cause all he gotta do just give 
me the time thing now—you know—cause I told 
him; man 1 said I gotta know what the hells hap¬ 
pening, you know— 

I Yea right—right—I know you don’t. 

W So why—you just got to lay that on the call though 
—you wanna come by here or what? 

I Come by your crib? 

\V Yea 

I Okay—I'll do that. 

\V Well then (inaudible). 

I And we’ll talk then. 

W Well what you can do then, you know, hey cause 

we— what we’ll do is. we’ll just lay l ight here. 

I And talk to him when he comes 

\y No — wlmt you just do is bring the thing, what you 
got right now, and then what ever — come down 
you just take the rest of it back. 

I No wait a minute, what was that again? 

W You got 52 right? 

I Yea 

W Alright, if I can work something out, then there 
won’t be no delay or nothing, you just have the 
money with you and when you come and we just 
lav here for my phone call. 

I Oh him —we’ll see this dude don’t want to come 
down into — into — into — Harlem and shit, you 
know.. 

W I’m not in Harl m. 

I Where you at? 

W I'm in the Bronx. 
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Well— von at your momma's place? 

Yea. 

Right— well that's what l mean, he don't want to 
come down in there, lie's afraid of getting ripped 
off and shit. 

\Y Why? 

I 1 don't know — huh — you know, he want's — well 
1 tell you — how about, how about . . 

W What he don't trust you? 

1 Well, he trusts me but err, his you know, he had 
some trouble up here once before. You know and he 
lost some money. 

W Well shit — you know damn well i ain't t inaudible l 
given around here somebody going to be coming to 
my house on no rip off 

1 Oh. I know that — well can he —err—Okay I'll see 
what we can do. you know, I'll — how — well what 
we wanted to do you know, is meet someplace, you 
know, where there's a lot of people and shit so no¬ 
body can know what is going on 

W Well listen now hey 

1 You know, like you and I did before in a bar & shit 

W Hon't worry I'll have it — I'll have it. I'll take care 

of that part of it and everything will be all right. 
Ain't nobody gonna know nothin' anyway. 

I At your — at your momma's 

W No, wlmt I mean ain't gonna go. ain't going to come 
off like that, you know, but you can meet me here 
and then err — we just hit another bar. you know. 

I Okay—well what about.. 

W OH — OH — you wanna lay 'till he call me, you 
just lay them 

1 Well 1 tell you what — I tell you what— how does 
the West End Hat* on Broadway sound to you. It's 
right down 

W No, I’m not — I'm not going to do it down there. 
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I Okay—that’s 

W You know 

I Writ—you toll too something 

'V Woll just— you just lot him oall mo hack ami you 
just lay there lor me. 

I TAPE KI NS OIT ON SIDE -1) 

('all # In 

I=lnformant W=Wingale H=I\0. Heyward 

W Hollo 

I Hollo 

\V Yo 

1 Yoa listen—huh—you talk to your man yet. 

W No. 

I You hadn't had a elianeo to got hold of him—Huh? 
\V No. 

I Well I made a few phono calls and got hold of a 
few people <Sc I’ve got something working—to got the 
rest of that shit together—Err can you positive wo 
wo can do it tomorrow then—huh. 

W (inaudible) 

I You havn’t talked to him anymore tonight, so you 
don't know, Huh. 

W You know what 1 mean? 

I Okay—well—hows about d O'clock tomorrow after¬ 
noon sound to you? 

W Woll see you all really fucking my time around. 

1 Huh. 

W Yea now you tying my time up (inaudible) 

1 Well what time—tell 

W No what I'm saying like this here now if I go on and 
—and like of he come on through the night then 
Hey listen 

You want—you want us to—you want do you want 
me to go ahead you know and get something tonight. 


I 
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W Get that money cause 1 mean listen because (in¬ 
audible) 

I You want him to set- some money (inaudible) some¬ 
thing is going to happen and stuff. 

W Iley cause this way here—1 hey if—it—I want him 
to see some money weather if you turn it down, if 
you did if you did just say wait till tomorrow, I 
want him to see some money so this way man I uo 
be like the liar all the time, you know what I mean. 

I Yea right he'd 

\Y You know 

I You just want—you just want him to see some 

money. 

W Let him see some. 

1 And let us make a small purchase or something 

just- 

\V Iley listen. 

I Just to err 

W I don’t care if he make—he make the small purchase 
or whatever it is man just but—Iley—look here. 

I Just so the man can see something. 

W 1 gotta have something, man, to see something, cause 

<iod Dam—you know, this don't make no sense, 
I'm talking and talking, you know and then and 
then nothings coming oil', you know, this is—this is 
1 Yea 

W Keep on jnming, this is going to jam me up for—in 
case 1 do get you know, get a shot at something 
(inaudible). 

I Yes I know—I agree with that 

\Y You know what 1 mean 

I Okay well 

\Y So listen when—thats what I say—why don't you 
just go on hook up what you can. 

1 Oh hum 
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\V And then just lay—you know—he able to err— 
where I ean roaeh you when he—when he get in 
touch with me. 

1 011 1mm. 

\Y You understand? 

I Well what I was thinking is—, you know, tomorrow 
we—we can buy the whole thing, if, if you want— 
If you want to do something like see some money 
or something err—or if you want us to get a small 
piece of it tonight, you know, a sample or something 
we can do something like that. 

W Oh. 

I Just to—just to show him you know that were going 
to do it, cause. 

W You gonna be there where 1 can reach you 

I Hull 

W You gonna lie there at that—at the place. 

I Yea 

\Y Alright then—just let me get back to you then, you 
know, but go on get—get—get up—what you know— 
get that money, you know, understand but hey even 
though we just didn't make that one thing and you 
know whatever it is let rap with him, you know 
then I know then what is happening. 

I OK—Huh. 

W You know what I mean but just be ready when I 

you know when 1 say hey—cause if necessary I'd 
just tell hey Id just take a piece of it, you under¬ 
stand 

1 Well listen do you wanna talk to the dude tlmts— 

that's here with me. 

\V Yea—put him on. 

1 Okay—just a second. 

I\<)., Heyward Hello 

W Hey baby 

n Hou you doing? 


/ 
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W Listen inv name is Frank 

H Yea. 

W I guess you know by now. 

II Wight 

W Listen, what I'm saying like this here, now hey— 
now you say that you don't have it ail—right. 

11 Xo. 

\\ Dig what I saying, so now what I’m saying is this 

Hey—I know the man ain’t gonna come down, you 
dig what I'm saying. 

II Not oil' the f>2. 

" No—he ain't lie aint gonna work that. I'm almost 

sure for see—I aint hey—I can't—I can’t just go 
out there and you know and—and go out on the 
limb like that. 

II Yea, 1 don't expect you to. 

\Y You dig what I'm saying. 

II Wight. 

\N Now—err—the best I can do is hey—rap with him 

& see what happens. You dig what I'm saying. And 
then err—whatever—err—arrangements to be made. 

II Well let me—let me ask you this. 

\V Just—yea 

II You mean there’s a possibility like he'll let me go 
for the money—the rest of it. 

W Xo—I—I doubt that—that I mean listen—hey— 

what I’m gonna have to do—hey—I'll just have to 
try and rap the best I can, get you the most I can, 
you know—for what I can, 

II Well are you going—see that's the thing. I—well 

he wait until tomorrow. It will lie a different thing 
tomorrow. 

W Yea—but dig it—I had told him a different thing 

tonight. 

II Yea but err—he just telling me, you know, (!2. I 
didn't expect to spend that much. 
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'iea, well I telled him that he’s supposed to call 
me before he ever came in. I gave him a rough, you 
know, a roughly thing, you know, then because 
Hut he told me o 
Who 
The kid. 

' l ‘ a ' U| t 8e<1 things are rough up here too, man. 
Vea, well I can understand that man but that’s a 
12 hundred dollar jump. 

Well, listen hey—you have the perogative to sav 
yes or no. 

Right—that’s why I’m trying to talk to you about 
tomorrow—to see if its a definite thing. 

Yea 

Tomorrow you know—there won’t be no problem 
with the price or nothing. Hut you gotta give me a 
chance to do it. 

Alright—listen here—let me—when he as soon as 
lie get in touch with me I call you back. I'll get in 
touch with you. All right. 

All right. 

I’ll go—I’ll give him a ring down there and then 
I 11 I 11 see what I do—I'll look it up for tomorrow 
or what not. 

Alright—well how long you talking about. 

Hey listen—I got to wait on him cause I told him 
(Inaudible ) 

<>h I thought you said you were gonna give him a 
ring. 

Well, now, I called him just a few minutes ago—just 
like I told Marell—his car is jammed. 

Huh. 

You know—so err—he should he getting in soon, 
and he’s gonna get back to me cause he’s supposed 
to give me the exact time, you know—and everything 
then, you know. 
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alright—but did, you know, cause I don't wanna 
I don't wanna brake up something & go back with 
\V Xo—well 1 don't blame you 

II less then I wanted to 
W I don’t blame you, you know 

II Yea so it will—its a detfenate thing for tomorrow 

like tomorrow afternoon the man told me he get 
the money up 
W Hum 

II and err—you know—pass it on down—I'll he ready 
about 2 or 2. The latest—thats a defenate thing. 
And err—you know 

\Y Alright—it can't be no sooner—well listen—I tell 

you what I'll be rappen with you in the morning 
or later on tonight any ways. 

II alright—what you gonna call in the morning on 

tonight 
\Y Yea 

11 let me know man cause you know 
AY Iluh 

II What you gonna call back tonight or tomorrow 

morning 

\y Yea I'll call back tonight—well—I’ll call back when 
I hear from him any way, then I let you know 
something 
II OKay 

W you know 

H alright 

W and then we go from there 

II alright now let me ask you another question where 
is it you want me come at to. 

W Hey, well it be in the Bronx, you know 
II the Bronx 

W Yea 

II neighborhood alright through 

\V Hey baby listen—there ain't nothing wrong 


V 
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II All right 

W you know—square bedrooms—everything will be 
everything. 

H Oay 

W (inaudible) may man well vouch for that everything 
you know 
II Hum 

W You know, cause if there was going to be something 

like that I would not even, you know, home nobody 
even know know where I'm—where I’m living, You 
know 
II Okay 

W Yea—see 

H Allright then—get back to him tonight then—let 
me know 

\V Yea—okay—then 

II All right 

W right 

H Okay 

W Chow 

Call #lfi 

Wingate Hello 
Informant Hello 
W Hey 

I What’s going on 

W (inaudible) what time is it 

I Well got everything together 

W and what time is it 

I Err right now 

W Yea 

I It’s one o’clock—5 minutes after one 

W It’s 5 minutes after one already 
I Oh huh—you just got up 

W Oh man 





i 


i 


32u 

Transcript of Government's Exhibit Z 

I lia Ha ha 

W Ham 

1 You lazy l'ucker-—1 thought 1 was lazy 
\V Holy shit 

1 Haifa you worse off than Dam 

YV Hoy this is the lirst fucking time this phone didut 
ring during the morning 

1 Ilalla the lirst time that phone didnt ring 

W Oh hum 

I Well 1 was waiting to call—1 was going to wait— 
you know—before I called you so I knew we had 
everything together and we were ready—you know 
W Yea 

I and we are 

W All right so let me get to him now 

1 So how long you think 

W I dont know—let me see—you know 
I hah 

XV It should be in short order—I hope 
I Have you talked—did you talk to him last night 
and everything and explained to him what was 
going on 

\Y No, No, No 1 aint bothered—I left and went out 
for it while you know 
I Oh huh 

\Y just rapped 

I Okay well, I'd like to do this as soon as we can 
\Y Yea well shit 

1 You would too—huh 

XV Yea 

I OKav 

\Y OKay baby 

1 How long you going to be before you call 

\Y Id be getting back to you shortly 

I OK 
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W You know I got to get myself together and shit, 
you know 

I Oh Kee dook 

W All right 

1 Talk to you shortly then 

W Right 

I bye bye 

W bye 

Call #17 

Informant Hello 
Wingate It’s me baby 
I Huh 

W Its Frank 

I Hey what's happening 

W Everything is all right—I just talked to the boy 
I Well dam good 

W So err 

I So when can we do it 

W I . . gonna . . I got a fella—I’ll get to meet him 
about 3:30 

1 You gonna to meet bim at 3:30 
W Yea (inaudible) in fact lie's gonna call me back 

here at 3:30 when—ah—when lie’s on his way, you 
know, to talk to me, you know. 

I Yea 

W All right 

I Ob hun 

W Rut err—let me see—I tell you what I want you 
to do err—meet me up at the Crotona Rar first 
I When 

\V En—Re up there by—by I say—quarter to four, 

four O’clock 
about quarter to four 
four O'clock yea 
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okay and. and I'll just—when we get things set-up 
—I just have—I'll just calll the dude and have 
him bring the money and shit 
W Yea—well we could have just went on and save 

time anyway 

I Oh you want me just you know bring everything 
with me. 

\V Yea this way, just we gonna save time 

I Okay 

\V cause then you know when the dude (inaudible) we 
just lay right here in the Orotona Bar for a time 
being you know. 

I Okay 

W and then 

I four o’clock then 

\V Right 

1 Okay 

\V Okay 

I That will sure enough—bov you tickel me to death 
calling back 
\Y All right 

I ()kay 

\V You wanna, you wanna come on 11 p to the house, 
either one. 

1 Well I tell you what well do, we'll come to the 

Crotona Bar and I'll, I'll leave from there and I'll 
come on up to the house you know 
W Yea 

I and I'll, I'll let you know that were there and 

everything 
\Y All right 

I You gonna be at your house 

\V yea Or call me 

I (>kav 

\Y Okay 

1 Oh kee doke—talk to you in a little bit 
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W All right 

I Bye, Bye 

W Okay—bye 

(30 second pause in tape) 

Call #18 

\V=Wingate 
I ^Informant 
W Hello. 

1 Hello. What’s you doing? 

W Hey — nothing — setting here watching the news 
and nodding off. 

I HA HA What you doing that for? 

W Hum (inaudible) Hey, 1 don’t know who’s the most 

tired, me or that little baby. 

1 HA HA 

W He's knocked out (inaudible) 

I Probably you partner and there 

W Yea, well he’s out already. 

1 Is that right? 

W Yea. 

I Well, listen, err, they showed up and I got some 
money err — can you set that thing up for tomor¬ 
row? 

W Well, listen. Why don’t you do this here? 

I O.K. 

W Err — since 1 gonna have to be going uptown any¬ 
way, right? 

1 You going up town, yea? 

W Yea — so, why don’t you do this — err — would, 
what like what kind of money you got? 

I Err. 

W For what, you know. 

I Err, the same thing we’re trying to buy an eighth. 
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W Yeah, well did this, err, I thought you was talking 
about another thing, you know. 

I Yeah I was, too, but you know he t ame. 

\V No, no, I'm not talking about that purer thing. 

I YE All, okay, okay. 

\V Err — no cause he. 

! Yeah, 1 know what you talking about. 

W i inaudible) for the pieces off, you know. 

I Yeah. 

\V Err, — 'cause what I was gonna do is, I thought 

(inaudible) you was gonna do on, on that piece 
work. I was just going to tell you to bring that 
money on up to me and drop it off and then 1 just 
go on, you know. 

I Oh, huh. 

\V And hook that up au^l get me. 

I Yeah. 

\V You know. 

1 Well, what, what we wanted to do is, you know, just 
do it as quick as we can and get the fuck out of here, 
you know, ’cause, err, I don't want to be getting, you 
know, nothing happening like happened the other day. 

\V Yeah. 

I You know, that’s for sure. 

W (sigh). 

I You know, I don’t want no kind of hull shit like that 
coming down at all — being — you know — I don’t 
want nobody following me around and nothing. 

\Y Well, listen, do you want to do it like this here, put 
part of it in my hand till I get, you know, make the 
final, you know, the whole thing together and then 
just call you when the whole, when the other part, 
you know, the final arrangements come off. 

I Well, I tell you it would be easier if we just met 
once, you know, like if you can get it together, I’ll 
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come ami bring you the money and boom and I'll be 
gone. 

W Yeah. 

I You know, that will be that would be the best for me 
and that would make my man, you know, my friend 
here, feel better. 

\V Yeah, well, I can dig what your saying about him. 

1 Well, it, you know, that just be the easiest, you know 

— if you could just, you could just call me and tell 
me a place somewhere or something, you know, and 
that way nobody knows anything about it or nothing, 
you know, it just be one meeting and boom we can 
do it and i ll be gone and your’ll be gone. 

W Yeah — Oh (sigh) 

I Wake up dude — it's too fuckin’ early. 

W Where you at? 

I For you to be asleep, I’m in a motel room. 

W Where at the same place 

I Yeah. 

W Oh — err 

I So what do you think — hey, you couldn’t get into 
that guy with the cheaper thing, could you? 

W I don’t know 

I Hum. 

W You know cause (inaudible) 

1 ’cause that be better, I'd, you know, that cause you 
know with the money we got and everything, we got 
it to do but you know we just a little short in mon¬ 
ey and you know it would be better if we could do 
the cheaper thing. 

W Yeah, but err. 

1 Hut, if we can’t, we can’t, you know. 

W Yeah—all 1 can do is go on and, err, try and do 

that. 

I Yeah—well, you know, talk to him and see—you 

know just keep that in mind, 
hum. 


W 







I 
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You know, which ever, you know, I'd like to save 
some money if we could but if we can’t, you know, 
we’ll spend it. 

W Yeah—I see—all right, well, okay, I'm waiting for 

the baby to wake up now. 

I Oh, huh. 

W And then when he wakes up I'm going to take him 
home, you know. 

I Yeah. 

W And then when I’m up there, I'll see what I can 

do on that thing, you know. 

I All right. 

W Cause otherwise I have to get back out here on that 
street right now (inaudible) 

I You don’t want have to do that. 

W Huh? 

I I said you don’t want to be having to do that? 

W No—1 really don’t. 

1 You know, I don’t want you to, you know, that's, 
can't stand nothing now. 

W Huh? 

I So what do you think? 

W Yeah, well, I guess we do it that way, otherwise 

wlmt I was going to say if you want, you know, 
this would still he a one shot thing, you know. 

I Yeah. 

\V On the way I told yon—and err—hut this way 
here we’ll like. When they go on to do that, you 
just have and you, you know. 

1 Yeah, I’d. 

W (Inaudible) with the other parts. 

I Yeah, yeah, I’ll wait, you know, if you can call me 


when you got it together, you know, T’ll just come 
light over then and pick it up and he headed for 
the fucking, headed south immediately. 
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I 1 can’t wait to get out of this damn city. 

W 1 kuow, what you mean. 

1 I swear, ha, this is driving me up the wall—it 

really it. 

W All right—well, listen, let me try and get back to 
you; then. 

I Okay. 

W All right, I can't say exactly when, you know, what 

time right now. 

I Oh, hum. 

W But err—I get hack. 

1 Some time tonight. 

W I'll try and do that, you know. 

I Okay. 

W I just. 

I Well, I'm gonna hang around here, and I’ll wait 

for you, you know. 

W Yeah, you got that in your hand already right? 

I Yeah, it’s here. 

W Yeah, Okay. 

I I mean it’s for sure, like—if. We, we gonna, err— 
if we’re out this evening. Err we just go out, take 
'urn out, you know, get something to eat. go some, 
you know, see a couple of things or something, 
play tourist. 

W Yeah, but that's the thing about it; once I catch 

up with him. 

I Okay. 

W You know, I don’t, T don’t want err, lose him. 

That’s why I said you should go on and—hey, listen 
it’s this way here, if I showed him half of the cash, 
then there’ll know this ain’t no MS or nothing in¬ 
volved because 

I Well, there ain’t. 

W You know, but see this is one of the people I'd have, 
1 know, I know, what it is. 
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I You know like I ain’t going, I wouldn't tell you, I 
wouldn't tell you to do it. 

" No—hut see now—what I’m saying now—suppose 

I run into them same people, you know. 

I Yeah. 

'\ That err, that reneged thing went on. 

1 Yeah. 

W The last time, then, I know what they going to say. 
They going to say, “Oh, man. what is this?” you 
know. 

I Yeah—Okay—yea, I see that. 

\V Yeah. 

I Hut, err. 

\Y Yeah, hut okay will do. 

I ^ call—just—you know if we could do it tomorrow 

some time, that would he better. Then 1 could, 
you know, we could play around some tonight and 
go to go out, you know, 'cause I’ve been here with 
my old lady and fucking around, you know. Last 
time we came to New York we didn't do shit, you 
know, we been playing tourist and I'd, you know, we 
like to go see a show or something tonight. \Ye even 
thought about going to that soccer match tonight. 

\V Oh, yeah. 

I With err, Argentina and Italy or something. 

\V Yeah? 

I That World Soccor Match. 

W Yeah. 

I We well* thinking about doing that, you know. But, 
I'll hang around here and wait for you to call me 
back though instead. 

W All right we’ll listen. 

I Yeah? 

W 1 tell you what that Soccor Match came off what 
U:30-!l o'clock, something like that. 
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I Something like that. 

W Well, what I’ll do is this here, I’ll try and get hack 
to you—in—let see it’s about two minutes to seven 
now. 

I Um hum. 

\V I'll try and get hack to you in err—as soon as pos¬ 
sible—least I’ll try and get hack before about mine. 

I Okay. 

W And then after that, well, err, it will be in the err, 
it be later on. 

I Alright. 

W You know, what I mean? 

I Okay, if you don’t call before then, I’ll be—I'll be 
here later on. 

W Yeah—but see that's the thing about it—I wish 

there was somebody, you know—that I could just 
say hey, we'll come on with me whatever it is, you 
know. 

I Oh. huh, well, you know like if you—hum— 

W Yeah, that's that's (lie whole thing if I run into him 
tonight, then otherwise it might run into a late 
thing tomorrow and then all night. 

1 Err. 

'X (inaudible) all over again. 

I Yeah—well, I'd—you know—oh, let me see. Yeah, 

I’d like to do it tomorrow if we could, you know. 

W Yeah, but (inaudible) 

I 'cause we’re going to have to spend the night here 
anyway, and I don't want to keep the package. 

\Y Yeah. 

I ’is one thing. I don't want to hold on to that bitch 
overnight or anything. 

\Y '’“ah. 

I You know. I'il just like to get it and get the fuck out 
of Dodge, immediately. 
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W Wall, lmt pit— just I can do, do it tonight, Well, you 
know, I may. F—seven o'clock tomorrow afternoon 
maybe. 

I Seven o’clock tomorrow afternoon. 

W Yeah as it stand now 

1 That will be fine 

W You know 

I That would be great 

W You know 

I That really would—cause that way I wouldn’t have 
to keep hold of that thing tonight. 

\V Yeah. 

1 And fuck around 

W (inaudible) well, that’s good enough, you know 
I Yeah. 

W Well, err, what I do I might even get back to you 
later on this evening. 

I Okay, what ever you feel like doing. 

W Yeah. 

r You know, but you know, you just, all you need to 
do is just call me up and tell me. 

" Well, err, that thing is still working on the same 
order, though. 

1 On what—what order is that? 

W That price thing 

1 ITow you mean? 

W You know? 

I Oh, the same money 

W YEAH. 

I Well, we could, you know, we got enough to do it 

just barely. 

W Yeah 

T ha, ha. 

W Yeah 

I You know, we, we got like sixty three fifty or sixty 
four is what his got and that’s total. 
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W Yeah. 

I Ami we gotta, we gotta our, we gotta get our asses 
back but that’s uot, you know, 1 got my truck, so 
W Yeah. 

I That’s uot going to cost too much. 

W Yeah. 

1 Well, it’s only going to cost us 50 or 75 dollars to 
drive back—so—yeah. 

W Yeah. 

I You know we’re all right on that—it’s just—we 
just going to have to be a little tight. 11a, ha. 

W Yeah 

I But, I’ve done that before, too. 

W Yeah. 

I Everybody has, yeah, that will be good, I’m glad. 

W All right so—I’ll just— 

I So just. 

W I’ll rapp with you and then I’ll—what I’ll—I might 
see you earlier than that, you know, what (in¬ 
audible) 

I Okay. 

W Then, I’ll have to go on and make my runs, you 
know, about and then just meet you whatever, 
you know. 

1 Yeah—you can name you know just tell me a place. 

W Yeah. 

I Whatever you’d like, you know 

W Yeah. 

I And T’m hoping we can, you know—hub—keep me 

into consideration. 

W Veah, well—I’ll do that 

I I know 

W Yeah 

I Okay 

W Yeah 






44a 

Transcript of Goccrnmcnt's Exhibit .! 

1 That's good 

\V All right then 

I Okay good 

\V All right 

I Talk to you later 

W Alright, now 

I Bye, Bye, now 

W Bye. 
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